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directing verdict for plaintiff on a finding of negligence of defend- 
ant, is erroneous in ignoring contributory negligence, relied on as 
a defense, there being evidence of it and of its continuance up to the 
accident. 

[Ed. Note.— For other cases, see Trial, Cent, Dig. §§ 613-623; Dec. 
Dig. § 253.* 7 Va.-W. Va. Enc. Dig. 715.] 

2. Trial (§ 296*) — Instructions — Cure by Other Instructions. — The 
defect of an instruction in directing verdict for plaintiff on a finding 
of negligence, ignoring the defense of contributory negligence, is not 
cured by other instructions as to contributory negligence; it being 
a case of contradictory instructions. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 705-713. 715, 
716, 718; Dec. Dig. § 296.* 7 Va.-W. Va. Enc. Dig. 744.] 

3. Appeal and Error (§ 1122*) — Reversal for Instructions — Consid- 
ering Weight of Evidence. — On reversal for error in instructions, ex- 
pression of opinion on the weight of evidence will be withheld, where 
it is conflicting and there must be a new trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 
4420; Dec. Dig. § 1122.* 1 Va.-W. Va. Enc. Dig. 600.] 

Error to Circuit Court, Wise County. 

Two actions, one by D. H. Skinner, the other by Charles 
Harris, both against the Virginia & Southwestern Railway Com- 
pany. Judgments for plaintiffs, and defendant brings error. 
Reversed, and remanded for new trial. 

Powell, Price & Shelton, of Bristol, and Bullitt & Chalkley, 
of Big Stone Gap, for plaintiff in error. 

Vicars & Peery, of Wise, and Morton & Parker, of Appa- 
lachia, for defendants in error. 



WITT v. CREASEY. 

Sept. 9, 1915. 

[86 S. E. 128.] 

1. Easements (§ 5*) — Right of Way — Prescription. — To establish 
a private way toy prescription over the land of another, the use and 
enjoyment thereof by claimant must have been adverse, under a 
claim of right and exclusive, continuous, uninterrupted, and with 
the knowledge and acquiescence of the owner of the land, for at 
least 20 years. 

[Ed. Note. — For other cases, see- Easements, Cent. Dig. §§ 13, 
20-22, 26; Dec. Dig. § 5.* 11 Va-W. Va. Enc. Dig. 310.] 

2. Witnesses (§ 138*) — Competency — Transaction with Decedent. 
— In an action to establish a private way by prescription, a former 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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owner of the land, not a party to the suit nor interested in the re- 
sult, was a competent witness to testify that the right of way as en- 
joyed by plaintiff originated in a permission given by the owner of 
the servient estate to such former owner, though such owner of the 
servient estate was dead. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 574, 575; 
Dec. Dig. § 138.* 13 Va.-W. Va ; Enc. Dig. 905.] 

.3. Witnesses (§ 176*) — Competency — Former Owner of Land. — 
Where plaintiff, suing to establish a private right of way by prescrip- 
tion, testified that its use by him and his predecessor in title had 
never been subject to any leave or license,- a former owner of the 
land was competent to testify that the right of way as enjoyed by 
plaintiff originated in. a permission obtained by him from the owner 
of the servient estate, then deceased, under Code 1904, § 3346, sub- 
sec. 2, because plaintiff had already testified at length in his own be- 
half as to such matter. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 714, 
716, 717, 719; Dec. Dig. § 176.* 13 Va.-W. Va. Enc. Dig. 905.] 

4. Easements (§ 8*) — Prescription. — An easement will not arise" by 
prescription simply from, permission Of the owner of the servient 
estate, no matter how long the permissible use continues; and where 
the use was begun by permission, it will continue to be regarded as 
permissive, in the absence of some decisive act of the owner of the 
dominant estate, indicating an adverse and hostile claim, especially 
when the use. of the easement by the claimant is in common with its 
use by others. 

[Ed. Note. — For other cases, see Easements. Cent. Dig. §§ 23. 24, 
27-33: Dec. Dig. § 8.* 4 Va.-W. Va. Enc. Dig. 862.] 

5. Easements (§ 36*)— Right of Way — Prescriptive Right— Where 
a private road was used more by plaintiff, claiming to have acquired 
a right of way by prescription, than by third persons, but there was 
more or less use of the road by any one desiring to use it. and the 
user indicated that the road was enjoyed by the neighborhood gen- 
erally under an implied license, the use negatived any presumption in 
favor of plaintiff. 

[Ed. Note. — For other cases, see Easements. Cent. Dig. §§ 77, 78, 
88-93; Dec. Dig. § 36.* 4 Va.-W. Va. Enc. Dig. 862.] 

6. Easements (§ 36*)— Privare Roads— Establishment— A party 
seeking to establish a private road by prescription over the land" of 
another, has the burden of establishing his claim. 

[Ed. Note. — For other cases, see Easements. Cent. Dig. §§ 77. 78. 
88-93: Dec. Dig. § 36* 4 Va.-W. Va. Enc. Dig. 862.1 

7. Appeal and Error (§ 901*)— Presumptions — Burden of Proof. — 
Appellant has the burden of overcoming the presumption in favor of 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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the correctness of the decree appealed from, and to satisfy the court 
on appeal that there was error to his prejudice. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 
1771, 3670; Dec. Dig. § 901.* 1 Va.-W. Va. Enc. Dig. 609.] 

Appeal from Circuit Court, Bedford County. 
Suit by John A. Witt against W. I. Creasey. From a decree 
for defendant, complainant appeals. Affirmed. 

William Eiibank, of Bedford City, for appellant. 
London Lowry, of Bedford City, for appellee. 



WOOD et a!, v. PHILLIPS. 
Sept. 9, 1915. 
[86 S. E. 101.] 

1. Ejectment (§ 106*) — Right of Action — Title from Common 
Source. — In ejectment where the burden was upon plaintiff claiming 
under a common source of title to show that the land claimed was 
within the description of his title papers, his demurrer to defend- 
ant's evidence was properly overruled, where -reasonable men might 
differ as to whether the land was included within such description. 

[Ed. Note. — For other cases, see Ejectment, Cent. Dig. §§ 307-310; 
Dec. Dig. § 106.* 4 Va.-W. Va. Enc. Dig. 882.] 

2. Trial (§ 156*)— Demurrer to Evidence— Effect.— A demurrer to 
the evidence admits the truth of the evidence of the adverse party 
and all just inferences therefrom, and waives all the evidence of the 
demurring party in conflict therewith and ail inferences not necessa- 
rily resulting therefrom. 

[Ed. Note.— For other cases,, see Trial, Cent. Dig. §§ 354-356; Dec.. 
Dig. § 156.* 4 Va.-W. Va. Enc. Dig. 522.] 

3. Appeal and Error (§ 1052*) — Review — Harmless Error. — The gen- 
eral rule that improper admission of evidence is reversible error is 
subject to the, exception that if there is a demurrer to the evidence, 
and there is enough evidence to sustain a judgment for the demurree 
without regard to the illegal evidence, the demurring party cannot 
avail himself of such error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
§§ 4171-4177; Dec. Dig. § 1052.* 4 Va.-W. Va. Enc. Dig. 542.] 

Error to Circuit Court, Floyd County. 

Action by Edward D. Wood and others against James R. 
Phillips, in ejectment. Judgment for defendant, and plaintiffs 
bring error. Affirmed. 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Num'bered Digests and Indexes. 



